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This matter comes on for a hearing on the State’s Motion for Waiver of Juvenile
Court Jurisdiction on May 25 and 26, 2022. The minor appears in person and with his
parents and counsel, Kay A. Beehler and Steven D. Cuvelier. The State appears by
Chief Deputy Prosecutor Rob Roberts. Witnesses are sworn and evidence is heard and
the court, having taken the matter under advisement, and having granted counsel for
the Minor’s oral request to submit proposed findings of fact, conclusions of law and
judgment in accordance with TR 52, now finds and orders as follows.
On August 2, 2021, the State of Indiana filed a Petition Alleging Delinquency,
charging the Minor in Count 1 with the murder of fifteen-year—old C. C., which would be
a Level X felony if committed by an adult; in Count 2 with the attempted murder of
.anotherjuvenile whose initials are S.R., which would be a Level 1 felony if committed by
an adult; and in Count 3 with Criminal Recklessness for shooting'a firearm into a vehicle
withindividuals inside, which would be a Level 5 felony if committed by an adult. The
petition alleged that the offenses occurred on July 23, 2022.
On August 3, 2021, the State of Indiana'filed a Motion for Waiver of Juvenile
Court Jurisdiction under I.C. 31—30—3—4. On December 29, 2022, the State of Indiana
filed an Amended Motion for Waiver of Juvenile Court Jurisdiction, under both |.C. 3130—3—4

and |.C. 31—30—3-2.

FINDINGS OF FACT

Montez Ellington was born on November 28, 2005, making him fifteen
years and two hundred thirty-seven days (15.65 years) old on July 23,
2021 - the date that the acts alleged in the Petition Alleging Delinquency
were alleged to have occurred.

.

The offenses charged in the. Petition Alleging Delinquency allegedly
occurred in Vigo County, Indiana.

.

The biological parents of Montez Ellington are Montez Ellington, Sr., and

.

Danielle Baugh.
On or about July 23, 2022 after- midnight, multiple juveniles were inside or
near a maroon GMC Acadia parked on the west side of the gas station
and convenience store located on the southeast corner of 13‘“ Street and
Poplar Street in Terre Haute, Vigo County, Indiana. The vehicle was
parked facing west, toward 13F“ Street. Victim C.C. was seated in the
middle row, driver’s side seat. Juvenile l.B. was standing just outside of
the front passenger door. The front (or north side) and west side of the
structure are depicted in State’s Exhibits #6 and #8.

.

.

‘

.

Detective Brad Rumsey of the Terre Haute Police Department received a
call from Chief Matt Carden, advising that there had been a shooting with
a homicide and that he was to respond to the intersection of 19'“ and
Poplar in Terre Haute, where a GMC Acadia was parked with a driver’s
side rear window broken out. An undetermined number ofjuveniles had
reportedly fled from the vehicle and C.C.’s body had been removed from
the middle seat of said vehicle prior to Detective Rumsey’s arrival. A
substance that appeared to be blood was on the driver’s side middle seat'
and fl00r board area.

The autopsy of C.C. was performed by Dr. Dele Adeagbo, who
determined the cause of death was a single gunshot wound through the
head, The manner of death was ruled a homicide. No other significant
injuries were observed to the juvenile victim. No other contributing factors

to the cause of death were found.
.

Sometime after the GMC Acadia was parked in the conVenience store
parking lot at 13‘“ and Poplar, surveillance video showed four individuals
approach the store on foot, walking from the east along Poplar Street.
Once the four entered the northeast corner of the property, C.S., K.S., and
C.S. continued across the gas station lot and entered the store. C. S. was
seen wearing a backpack inside the store.
~
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8.

K.S. reported when he arrived at the gas station he observed |.B. dancing
outside the passenger side of a red SUV. The fourth individual seen in the

surveillance video walked between the store and the building to the east
toward the rear of the store. This person was wearing—black shorts, a
black shirt, and black shoes and has bushy black hair. State’s Exhibit
#20, a still shot taken from the video, shows the individual heading
between the two buildings alone. C.S. later identified this person as the
respondent, Montez Ellington, Jr.

K.S. identified the person

black clothing on the gas station,
surveillance video as Montez Ellington. K.S. also reported observing
Montez Ellington with a gun in the days prior to the shooting.
in the

10. Ellington proceeded around the rear of the building under the cover of
darkness where he then fired five (5) shots in the direction of l.B. and the
maroon Acadia SUV. Two shots struck the upper half of the Acadia, while
two others struck a kerosene pump and another area of the gas station.
One of the shots that struck the car entered through the driver’s side rear
door window, striking C.C. in the head, passing through the front
passenger seat headrest, and finally striking the front passenger seatbelt
adjustment mechanism. The bullet was later recovered from this area.
The second shot striking the car hit the top of the vehicle and the luggage
rack rail.
11. There are no surveillance video cameras covering the areas to the west of
the store near 13‘“ Street where the SUV was parked,‘the rear of the store
near the alley where the shooter fired from, or between the store and the
building to the east of the store.
12. Broken glass from the Acadia was found on the southwest part of the
premises. Five shell casings were found on the ground behind the
southwest corner of the building.

13.C.S. (male) K.S.(male), and C.S. (female) and the store clerk are shown
,

inside of the store on surveillance video. The people inside the store are
observed on the video apparently reacting to an event outside of the store.
C.S. (male) told police that he heard gunshots fired while he and the other
juveniles were inside the store. The reaction happens shortly after the
three juveniles entered the store and is consistent with the timing and
location of the shots that were fired to the west of the store.

14.After the shots were fired, LB. returned to the car. The driver then drove
the SUV away from the gas station, ultimately travelling east on Poplar
Street and stopping east of 19‘“ Street on Poplar Street. The various
occupants fled the vehicle, some hiding in the area, and 911 was called.
Emergency medical personnel and law enforcement responded to the
location, which is when C.C. was found inside the SUV with a gunshot
wound to the head.

15.When combining the location of the shell casings near the southwest
corner of the store, the position of the parked Acadia, and the locations of
the bullet damage to the Acadia, the evidence demonstrates that the

trajectory of the bullets fired from the rear of the building were directed
toward the top of and over the Acadia, at an angle directed toward the
front passenger door, consistent with the location of a standing or dancing
|.B.

16.After firing the shots, the shooter fled the scene. Later that morning, C.S.
(male) was located by law enforcement. At the time, he was wearing a
backpack that contained a handgun. This handgun was later examined by
the Indiana State Police Laboratory Firearms and Toolmarks Division and
determined to have been the same gun that fired the shell casings located
behind the store. C.S. (male) later reported that he had picked up the gun
from a third person after the shooting.

17.The ownership of the handgun came back as registered to a resident of
the Lincolnshire—Woodshire neighborhood on the east side of Terre Haute.
C.S. (male) said he was with K.S. (male) one night in that neighborhood
with his sister, CS. (female), when K.S. (male) said he found the gun in a
car. Four other vehicles were reported to have been broken into in that
neighborhood on the night of July 20, 2021.
18.

K.S. (male) gave a sworn statement to police

which he said that he had
seen Montez Ellington with a handgun in the recent past prior to the night
of the shooting.
in

‘

19.A female juvenile named M.H. gave a sworn statement to police, advising
that she was with her friend H.O. shortly after the time of the shooting,
when they received a Facetime phone call from Montez Ellington, who
reported that he “had three bodies on him.” The girls were separated and
interviewed and gave similar statements about receiving this phone call
4

from Montez Ellington. Both girls said that he was running while speaking
to them and that he told them he was on 8th Avenue near Union Hospital.

20.A Snapchat account belonging

to

K.S. (male) showed K.S. to be firing a

handgun which appeared to be the same gun located in C.S.’s (male)
backpack, being fired in an alley behind K.S.’s (male) home. The
metadata indicated the video recording was created on July 20, 2021. As
part of the investigation into the murder of C.C., the alley was searched
and shell casings were found.

21.The Indiana State Police determined that the shell casings recovered from
the alley behind the home of K.S. (male), the shell casings found behind
the convenience store at 13‘“ and Poplar, and the bullet from the door post
from the GMC Acadia at 19‘“ and Poplar from which C.C.’s body was
retrieved, were all shot from the same weapon.

22.0.8. (male) said that he was at the home

of K.S. (male) when a female
called and said she needed a gun and that they took the girl the same gun
that was later located in his backpack after the shooting. Police
acknowledged that C.S. (male) appeared to be “high” on some sort of

intoxicating substance when interviewed following the shooting.

23. K.S. (male) told police that Montez Ellington told him that he had disposed
of the gun after the shooting.
24. ln the early morning hours of July 23, 2021, after the shooting, police were
searching the area of the Marylaine Apartments, north of Union Hospital.
Police saw a vehicle circling in the area and an individual matching the
description of the shooting suspect from the convenience store was seen
briefly running from the vehicle. The car was followed and stopped at 10th
and Buckeye St. As soon as police opened the rear door of the vehicle,
Montez Ellington jumped out and started fighting them. The police
managed to wrestle him to the ground and take him into custody. His
clothing matched that given by the eyewitnesses mentioned in Paragraph
#17, above, and the clothing shown in the surveillance videos. The shaggy
hair also appeared the same.

.

25. |.B. (male) was the individual that was seen in the surveillance videos
standing outside of the GMC Acadia in which C.C. was shot. He told
police that he had been having issues with Montez Ellington before the
night of the shooting. He was sitting in the front passenger seat of the
vehicle where a bullet went into the headrest.
26. Benjamin Daugherty and Tracy Jones reported that during the early
morning hours of July 23, 2021, they observed a young looking, bi—racial
male wearing black shorts and a dark colored t—shirt with “frizzy” or
“shaggy” hair running east in the alley near 14th Street and across 14‘“
Street. Benjamin reported seeing something in the left hand that he
thought was a gun but could not be sure.
‘

27. |.A. (male), a cousin of Montez Ellington, told police that at around 2:00
a.m. on the day of the shooting, Montez told him that he had shot at |.B.
(male), but that he thought he had hit |.B.’s mother instead. Later, when
Snapchat videos were circulating indicating that C.C. had been the person
shot, l.A. said that Montez told him he had shot C.C.
28. Montez Ellington was arrested at approximately 1500 hours on July 23,
2021, and was taken to the Vigo County Juvenile Justice Center.

29.0n July 26, 2021, Juvenile Probation Officer Michael Underwood, who
already had Montez Ellington on probation for prior offenses, conducted a
preliminary inquiry, which was filed with the court on August 2, 2021.

30.A detention hearing was held on July 27, 2021, during which the court
found probable cause that Montez Ellington had committed murder and
found that further detention was essential to protect the juvenile or the

community.

August 2, 2021, the Vigo County Prosecutor filed a petition alleging
delinquency against Montez Ellington, alleging the following delinquent
acts that would be felonies if committed by an adult, to—wit: Count 1
Murder (|.C. 35-42—1—1(1); Count 2 - Attempted Murder (|.C. 35-41-5—1(a)
and l.C. 35—42—1-1(1)); and Count 3 — Criminal Recklessness (l.C. 35—42—
2—2(a) and (b)(2)).

31 On
.

—

32. On August 3, 2021, the Vigo County Prosecutor filed a motion to waive
juvenile courtjurisdiction, pursuant to |.C. 31—30—3—4.

33.0n December 29, 2021, the Vigo County Prosecutor filed an amended
motion to waive juvenile courtjurisdiction, pursuant to |.C. 31—30-3-4 and
LC. 31-30-3—2.

34. The minor has remained in detention from the date of his arrest to the
time of the waiver hearing.
35. On February 7, 2022, while incarcerated in the Vigo County Juvenile
Justice Center, Montez was seated at a table with other detainees. One
of the detainees had removed an article about C.C. from the local
newspaper and rolled it up, simulating a hand—rolled cigarette. At that
time, Correctional Officer Amanda Sharp overheard Ellington say, “l am
going to smoke this like l smoked C.C." Video surveillance from the
Juvenile Center was later reviewed by Sgt. Brett Doan Jr. who observed
the newspaper article being torn from the newspaper and rolled up and
further observed the interaction between Ellington, the other detainees,
CO Sharp and another correctional officer. A copy of this article taken
from the Terre Haute TribStar website was entered as State's Exhibit #22.

36. Montez’s early childhood was marked with trauma including neglect,
psychological trauma, delayed motor and speech milestones. The Social
History completed by Janet Dowling detailed dysfunction of both Montez’s
nuclear and extended family including, but not limited to, intellectual
disability of both parents along with substance abuse, pervasive violence
and criminal conduct.

37. Dr. Corby Bubp completed a thorough neuropsychological examination of
Montez prior to the waiver hearing. Dr. Bubp's findings include the

following diagnoses: mild intellectual disability, other specified traumarelated disorder, other substance use disorder, and autism spectrum
disorder and organic brain damage and memory impairment. Based upon
these deficits, Dr. Bubp testified that Montez Ellington functions at a level
well below his chronological age.
38. In consideration of the diagnoses, tests and records provided to him for
review, he arrived at two recommendations: (1) that the Respondent
receive treatment that includes assistance with impulsivity, problem
7

solving skills, social deficits, and communication delays; and (2) that he
would likely benefit from a treatment facility which offers therapeutic
intervention in a secure unit. He then provided six (6) suggested facilities
that may provide such therapeutic intervention and security, including the
Youth Opportunity Center (YOC) and Gibault Children’s Services.
39. Dr. Bubp acknowledged on cross—examination that he had not received
certain records that could assist him in his evaluations, such as other
psychological evaluations that were conducted for the Respondent and
records related to his other cases and disciplinary episodes at the juvenile
center. He did advise that he would have not relied much on such records
and he believed his testing to be more thorough than what would likely
have been clone by other professionals. He also acknowledged that he
had not spoken with any of the six (6) service providers he noted in his
report to see if any of them would accept someone with this level of violent
offense and with a history and a continued pattern of violent and
aggressive acts. Lastly, he acknowledged that Respondent was at a
higher risk for recidivism because “Offenders with lD (Intellectual
Disability) may demonstrate deficits in information processing and
communication skills, as well as deficits in self—control, and increased
impulsive behavior placing them at a higher risk for criminal offense.”

Bubp,p.14.
40.The court takes judicial notice of another juvenile delinquency case filed

seven months before the murder. In December 2021, Montez admitted to
a delinquency petition in Cause No. 84C01—2011-JD—1399 containing
Count l Intimidation and Count ll Resisting Law Enforcement. The
intimidation charge, which would have been a felony if committed by an
adult, and which Montez admitted to committing, stated in pertinent part
that the minor:

“....did then and there communicate a threat to another
person with the intent that the other person be placed in fear
of retaliation for a prior lawful act, to-wit: Montez Ellington did
verbally threaten to shoot Officer Pupilli of the Terre Haute
Police Department (and his family) for arresting him while
Officer Pupilli was performing his duties as a Terre Haute
Police Officer....”
41.The very next month after entering an admission to this intimidation of a

police officer, Montez was arrested again for resisting a law enforcement
officer. The court takesjudicial notice of Cause No. 84C01—2101-JD—37, in
which Montez admitted to forcibly resisting two police officers as they tried
to place him in handcuffs.

42.Juvenile Probation Officer Michael Underwood was Montez’s supervising
probation officer. He reported that he has been a juvenile probation officer
for nearly twenty-five (25) years, and been working with kids in Vigo
County for twenty (20) ofthose years. Underwood reported that the
Respondent had originally been supervised by another officer, but due to
his adjudications of delinquency, he was placed on strict formal probation
and Underwood was assigned as his probation officer. UndenNood
confirmed that the Respondent was on probation at the time of his arrest
for the murder of C.C. and, that as part of this probation, he had been
receiving services with Ireland Home—Based services for his aggressive
behavior and anger.

43.Mr. UndenNood reported that, not only did respondent have a battery
offense as part of his supervision, the respondent also had other violent
acts that did not result in referral to the criminal justice system, including
an incident at Sarah Scott Middle School where he picked up a female
student and threw her to the ground during a basketball game, breaking
her back. While the school officials concluded that Montez had not
intended to hurt the girl, it was a noteworthy example of his aggression
and lack of impulse control.
44. Respondent’s probation officer also reported that he had rarely observed
any stuttering by Montez and that he felt Montez was capable of utilizing
services and procedures, including those available to him while in
detention. Specifically, Mr. Underwood noted that Montez would avail
himself of the opportunity to make requests for things such as visits and
phone privileges. Norm Loudermilk, the executive director of the Juvenile
Justice Center, echoed this assessment when he testified that Montez
was able to utilize the kiosk system available to detainees to make both
complaints and requests.
45. Mr. UndenNood testified that he had been provided with the list of
recommended service providers in Dr. Bubp’s report. Part of Mr.
UndenNood’s common responsibilities is to find facilities that will accept
his probationers for residential placement. He advised that he had
reviewed the six service providers on the list, that he was familiar with
each one, and that in his experience of working with those facilities they
.would not certainly not accept the Respondent because of the nature of
his charges, his violence and aggression prior to his arrest, and his
ongoing violent and aggressive behaviors while being detained.
Specifically, Mr. Underwood advised that he even attempted to contact
some of the facilities to see if they would accept someone in the
Respondent’s situation. The Youth Opportunity Center, the first
suggested facility in Dr. Bubp’s report, had responded and advised him

that they would not accept someone with Ellington’s charges and history
of aggression.

46. Mr. Underwood also reported that the difficult childhood the respondent
experienced is, unfortunately, not uncommon in the children that he has
supervised over his lengthy career. However, he did report that this is the
first one that has ever been accused of killing someone while a juvenile.

47.While a series of officers of the detention center recounted multiple
incidents where Montez, while incarcerated, had lashed out in aggressive,
unprovoked attacks against fellow detainees, none of the officers were
aware of any bullying of Ellington by other detainees, although they
acknowledged that verbal sparring among detainees is commonplace.
48. On September 23, 2021, Montez was observed striking another detainee
in the West dayroom while the detainee was walking back to his cell. The
detainee did not instigate the attack and did not respond to Montez’s
attack.

49. On December 5, 2021, Montez was observed arguing with another
detainee in the West dayroom when he suddenly attacked and began
striking the other detainee with a closed fist. The other detainee did not
physically respond to the attack and did not punch back. An officer
secured the Montez against the wall in an attempt to control the situation.
Montez then broke away from the detention officer and resumed his
assault on the other detainee. The detention officer ultimately secured the
Montez and escorted him back to his cell.

50. In an apparent planned attack, on January 23, 2022, Montez and another
detainee both rushed from their cells at the same time and began
repeatedly striking a third detainee in his face and upper torso. The
attacked detainee did not fight back.
51

.The evidence established that through individual therapy, school services,
Department of Child Services and juvenile probation, a laundry list of
services were made available to MOntez and his familial caretakers.
These services included speech therapy beginning at four years of age,
individualized educational programming (lEPs) during school, and mental
10

health services through Hamilton Center, Harsha Behavioral Health and
Ireland Home—Based Services.

52.The failure of some of these services appears to have been caused,

in

part, by his unstable home life and the failure of the adults around him to
engage him in these options. There were other services, such as
schooling, speech therapy and services from Ireland home—based
services, in which Montez did engage, but without successfully utilizing the
skills and tools he had been provided.

53. For example, as a condition of his juvenile probation, in the months prior
to his arrest for this offense, Montez was participating in services with
Ireland home-based services related to his anger. ln an email report sent
from Haley Hedden to Juvenile Probation Officer Michael Underwood on
July 22, 2021, it was reported that she had met with the respondent on
July 21, 2021 and that “Montez is maintaining services and is refraining
from fighting and has been utilizing his coping skills of taking deep
breaths, taking a walk, and removing himself when he gets upset.” During
this session, the provider and the Respondent discussed that he would
“walk away" if people that had talked bad about his family engaged with
him. Less than 48 hours later, the Respondent fired five (5) shots at a
carful of people without immediate provocation, allegedly because of a fist
fight that took place days before and rumors of more trouble being
threatened from some of the same people.

Relevant Statutes
Indiana Code 31-30-3-1. Waiver ofjurisdiction defined.

Waiver ofjurisdiction refers to an order of the juvenile court that waives the case
to a court that would have jurisdiction had the act been committed by an adult.
Waiver is for the offense charged and all included offenses.

35-31.5-2-168. Included offense.
“Included offense” means an offense that:

(1) is established by proof of the same material elements or less than all the
material elements required to establish the commission of the offense charged;
(2) consists of an attempt tocommit the offense charged or an offense otherwise
included therein; or

ll

(3) differs from the offense charged only in the respect that a less serious harm
or risk of harm to the same person, property, or public interest, or a lesser kind of
culpability, is required to establish its commission.

Indiana Code 31-30-3-4. Murder.
Upon motion of the prosecuting attorney and after full investigation and hearing,
the juvenile court shall waive jurisdiction if it finds that:

(1) the child is charged with an act that would be murder if committed by an adult;

(2) there is probable cause to believe that the child has committed the act; and

(3) the child was at least twelve (12) years of age when the act charged was
allegedly committed;

unless

would be in the best interests of the child and of the safety and welfare
of the community for the child to remain within the juvenile justice system.
it

Indiana Code 31-30-3-2. Heinous or aggravated acts- Patterns of delinquent acts.
Upon motion of the prosecuting attorney and after full investigation and hearing,
the juvenile court may waive jurisdiction if it finds that:

(1) the child is charged with an act that is a felony:

(A) that is heinous or aggravated, with greater weight given to acts against
the person than to acts against property; or
(B) that is a part of a repetitive pattern of delinquent acts, even though
less serious;
(2) the child was at least fourteen (14) years of age when the act charged was
allegedly committed;
(3) there is probable cause to believe that the child committed the act;
(4) the child is beyond rehabilitation under thejuvenile justice system; and
is in the best interests of the safety and welfare of the community that the
child stand trial as an adult.

(5)

it

Standard of Review
1.

l.C.

requires the State to present sufficient evidence to meet the
following elements:
31-30—3—4
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(1) the child is Charged with an act that would be murder if committed by an
adult;
(2) there is probable cause to believe that the child has committed the act;
and
(3) the child was at least twelve (12) years of age when the act charged was
allegedly committed.

“Probable cause exists when the facts and circumstances, based upon
reasonably trustworthy information, are sufficient to warrant a reasonable belief that a
crime has been committed. This standard requires more than a mere suspicion, but
does not require proof beyond a reasonable doubt.” State v. O.E.l/l/., 133 N.E.3d 144,
156 (Ind. Ct. App. 2019) Citing Strosnider v. State, 422 N.E.2d 1325, 1328 (lnd. Ct. App.
1981 ).

“Proof of these elements creates a rebuttable presumption in favor of waiver.
State v. J. T., 121 N.E.3d 605, 613 (lnd. Ct. App. 2019) citing Moore v. State, 723
N.E.2d 442, 446 (lnd. Ct. App. 2000).

“[B]ecause of ‘the general civil nature ofjuvenile proceedings and the fact that a
waiver hearing is not an adjudicatory proceeding, the burden upon the State is to
establish by a preponderance of the evidence thatjuvenile jurisdiction should be
waived. The criminal standard of proof beyond a reasonable doubt is not
applicable.” Goad v. State, 516 N.E.2d 26, 27 (Ind. 1987) citing In re Tracy, 427
N.E 2d 919 (Ind. Ct. App. 3rd Dist. 1981).
Statutes addressing the distinctions between the treatment accorded to offenders
who are sixteen or older and those under sixteen evince a strong legislative
sentiment that a sixteen year old should be treated differently from a younger
child in at least some respects, although individuals of any age convicted of
murder face the same presumptive, minimum and maximum sentence. Carter v.
State, 711 N.E.2d 835, 1999 Ind. LEXIS 356 (lnd. 1999).

There is some division among our Courts as to whether or not waiver is of the
individual for the incident and therefore includes all possible counts (and lesser
included offenses) arising out of the incident or waiver must be found for each
individual count (and lesser included offenses). See Phares v. State, 796 N.E.2d
305, 307 (Ind. Ct. App. 2003) (in disapproving of Grifﬁth v. State, noting “it is
apparent to us that the waiver by the juvenile court is over the defendant and not
13

merely the offenses that were alleged in the motion for waiver.”) Contra see
Grifﬁth v. State, 791 N.E. 2d 235, 240—241 (lnd. Ct. App. 2003) (noting “we
conclude that the trial court was without jurisdiction of the particular case to hear
and decide the charges against Griffith of theft, carrying a handgun without a
license, and criminal confinement” because they were not specifically waived and
were not included offenses of Felony Murder and Robbery under the statutory
definition.) Because of this split in the Courts that still exists nearly two decades
later with no legislative fix, Count 2: Attempted Murder and 3: Criminal
Recklessness will also be analyzed under l.C. 31-30—3—2.

This presumptive waiver statute for a child alleged to have committed an act that
would be murder if committed by an adult applies to a range of ages covering a
period of forty-eight (48) months, from age twelve (12) to age sixteen (16), at
which point thejuvenile court lacks jurisdiction pursuant to l.C. 31—30—1—4.
Montez Ellington, having been born on November 28, 2005, was within the fortythird (43rd) month of this forty-eight (48) month range covered by |.C. 31—30—3—4.
He was therefore also older than fourteen (14) years of age under |.C. 31-30—3-2.

While the legislative scheme in |.C. 31-30-3-4, which establishes a presumption
of waiver for a child over twelve (12) years old, provides no distinction in the
treatment to be accorded an individual who is twelve (12) years of age as
compared to one who is fifteen years and two hundred thirty-seven days (15.65
years) old, the latter has nearly four (4) years less within which rehabilitation
under the juvenile justice system could be attempted. At the present time, the
minor is seventeen (17) years and two hundred twenty—one (221) days old,
reducing the time within which rehabilitation could occur within the juvenile justice
system by another full year.

Where the juvenile court found that committing defendant to a juvenile
correctional institution would not give sufficient time to rehabilitate him and treat
his paranoia, and took into consideration the seriousness of the crime (murder)
and the presumption in favor of waiver under former lC 31-6—2—4(c), the juvenile
court properly waived its jurisdiction over to the adult criminal court. Whitehead v.
State, 511 N.E.2d 284, 1987 Ind. LEXIS 986 (Ind. 1987), cert. denied, 484 U.S.
1031, 108 S. Ct. 761, 98 L. Ed. 2d 773, 1988 U.S. LEXIS 420 (U.S. 1988),
overruled as stated in Owens v. State, 947 N.E.2d 482, 2011 Ind. App. LEXIS
711 (Ind. Ct. App. 2011).
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Evidence that the defendant was charged with murder and felony murder, that
probable cause existed, and that she was 14 years old when the crime was
committed, was all that was required for waiver. Thomas v. State, 562 N.E.2d 43,
1990 Ind. App. LEXIS 1398 (Ind. Ct. App. 1990).

Juvenile court's waiver ofjurisdiction under IC 31-30-3-4 was proper where
defendant was 15 years old at the time, defendant allegedly committed acts
which would have been murder if committed by an adult, and there was probable
cause that defendant committed the act. Hall v. State, 870 N.E.2d 449, 2007 Ind.
App. LEXIS 1584 (Ind. Ct. App. 2007).

Presumptive Waiver under l.C. 31-30-3-4

1.

Step One — has the State met the burden on the three elements enumerated in
the statute — 1) that the child is charged with an act that would be murder if
committed by an adult, 2) that there is probable cause to believe that the child
has committed the act, and 3) that the child was at least twelve (12) years of age
when the act charged was allegedly committed?
a. ls Montez Ellington Jr. charged with an act that would be murder if committed
by an adult?
i.

lt is undisputed that the crime charged would be murder if committed
by an adult. The facts demonstrate that |.B. (male) was observed

standing outside of the vehicle parked on the west side of the gas
station at 13‘“ and Poplar. The shooter fired five (5) shots from the
cover of darkness near the south west corner behind the building
toward |.B. (male), who was on the opposite side of the vehicle from
the shooter. At least two of these shots struck the upper half of the
vehicle, with other shots striking additional areas of the gas station.
One of the shots striking the vehicle struck the window of the rear
driver’s side door, then striking C.C., a passenger seated next to the
window in the middle row of seats, and ultimately becoming imbedded
in the far side of the interior of the vehicle. Photographs presented
during the hearing showed the trajectory of this bullet ultimately going
toward the front, passenger door and being in the direction of where
|.B. (male) was reported to be standing outside of the vehicle.
ii.

lndiana Code 35-42—1—1(a) states, in relevant part, “A person who
knowingly or intentionally kills another human being commits murder, a
felony.”
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Although the respondent knowingly or intentionally committed an act
designed to kill l.B., that same mens rea applies to the analysis of
whether or not he committed murder in knowingly or intentionally
committing the act that killed C.C. “Under the doctrine [of transferred
intent], a defendant's intent to kill one person is transferred when, by
mistake or inadvertence, the defendant kills a third person; the
defendant may be found guilty of the murder of the person who was
killed, even though the defendant intended to kill another. This
doctrine also applies to the intent necessary for attempted murder."
Blanche v. State, 690 N.E.2d 709, 712 (Ind. 1998) (internal citations
omitted.)
IV

Because C.C. was killed by a bullet that was fired knowingly and

intentionally toward another person, striking and killing her, the act that
as charged would be murder if committed by an adult.

The State has proven this element by a preponderance of evidence.
b.

Is there

act?

probable cause to believe that Montez Ellington Jr. committed the

“Probable cause exists when the facts and circumstances, based upon
reasonably trustworthy information, are sufficient to warrant a
reasonable belief that a crime has been committed. This standard
requires more than a mere suspicion, but does not require proof
beyond a reasonable doubt.”
State v. O.E.W., 133 N.E.3d 144, 156 (Ind. Ct. App. 2019) (internal
citations omitted.)

The evidence presented at the hearing is sufficient to demonstrate by a
preponderance of the evidence that Montez Ellington, Jr. committed
the shooting at issue. The evidence ties him to the shooting based on

the identification of the person observed going toward the rear of the
building as the respondent by K.S. (male), hours later the respondent
is still wearing the same clothing as the person observed going toward
the rear of the building, and the later identification by C.S. (male) of
that person being the respondent. Additionally, the respondent made
admissions to being the shooter overheard by no less than four people,
three the day of the shooting and one while in detention.
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Testimony also showed witnesses observed someone matching the
physical description of the respondent and his clothing in the area of
the shooting shortly afterward who appeared to be carrying a handgun.

K.S. (male) reported seeing the respondent with a gun in the days just
prior to the shooting, and C.S. (male) reported the gun that was in his
backpack is the gun that K.S. (male) had stolen from a car a few days
prior to the shooting. And the gun was shown to be the same gun that
fired the shell casings located behind the gas station on the day of the
shooting. Additionally, C.S. (male) and K.S. (male) were excluded
from being the shooter based on gas station surveillance video.
IV

c.

While the State is not required to prove motive, testimony and Dr.
Bubp’s report demonstrate the respondent had a motive for shooting
l.B., retaliation for a physical altercation prior to the shooting.

Was Montez Ellington at least twelve (12) years of age when the charged act
was allegedly committed?

Montez Ellington’s date of birth is 11/28/2005.
He was fifteen (15) years of age on July 23, 2021, the date the
shooting was committed.

This was established by the State through the testimony of witnesses.
This was acknowledged by the respondent through multiple documents
he entered into evidence.
IV

The Court finds respondent was at least twelve (12) years old,
specifically fifteen (15) years old, at the time of the commission of the
act.

Because the State has met its burden in Step One, has the
defendant overcome the presumption that the court shall waive juvenile
jurisdiction of this case by demonstrating 1) that it would be in the best interests
of the child for the child to remain within the juvenile justice system and 2) that it
would be in the best interests of the safety and welfare of the community for the
child to remain within the juvenile justice system?

2. Step Two

—

l7

a. “Proof of these [three] elements creates a rebuttable presumption in favor of
waiver.” State v. J.T., 121 N.E.3d 605, 613 (Ind. Ct. App. 2019) citing Moore
v.

State, 723 N.E.2d 442, 446 (Ind. Ct. App. 2000).

Because the statute notes the juvenile court shall waive jurisdiction upon the
showing of those three elements, “[t]he burden to present evidence that
waiver is not in the best interests of the juvenile or of the safety and welfare of
the community remains at all times on the juvenile seeking to avoid waiver.”
Hagan v. State, 682 N.E.2d 1292, 1295 (lnd. Ct. App. 1996). See also
Villa/on v. State, 956 N.E.2d 697, 705 (lnd. Ct. App. 2011) (stating, under LC.
31—30-3-4, “[t]he burden to present evidence that waiver is not in the best
interests of the juvenile or of the safety and welfare of the community remains
at all times upon the juvenile seeking to avoid waiver.” citing Hagan v. State,
682 N.E2d 1292, 1295 (lnd. Ct. App. 1996)).

The court finds that the expert witness testimony, reports and evaluations,
and testimony from family show the respondent had a difficult and less than

optimal upbringing. While certain family members attempted to provide
stability and guidance, the respondent was still exposed to violence and
substance use from an early age. Regardless of the efforts of his family
members, the school system, the Department of Child Services, and the
Juvenile Probation and Criminal Justice System, the respondent continued to
model and repeat what he observed in his home and family life. The evidence
is clear that respondent’s mother and father were in and out of his life due to
substance use and incarceration. Respondent observed his father engage in
physical violence including fights and shootouts in his early years.
Respondent’s father admitted to teaching his child not to snitch on people, not
to be a sissy, and to respond with violence if someone did something to him
that was not nice. On the date in question, respondent’s grandmother and
caretaker at the time made only one attempt at communicating with
respondent after he failed to return home to do his chores because “he runs
away.” Her demeanor in testifying displayed that she had no answers for
respondent’s behavioral issues, was exhausted by the efforts to keep him out
of trouble, and made little effort to instill accountability and discipline at this
point in his life. She expressed her regret at not making more effort in
locating him that day.
“Initially, we note that the juvenile court is under no obligation to accept the
recommendations of expert witnesses. ‘[T]he determination of whether a
juvenile is beyond rehabilitation is fact sensitive and can vary widely from
individual to individual and circumstance to circumstance.’ Here, the State
presented evidence that Hall had numerous previous encounters with the
juvenile justice system, which had failed to curb his unlawful and violent
behavior. In fact, the probation department recommended that thejuvenile
court waive jurisdiction ‘for the safety of the community, as well as the
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heinous and seriousness of the crime.” Hall v. State, 870 N.E.2d 449, 457
(Ind. Ct. App. 2007) (internal citations omitted.)
.

While the circumstances of the respondent’s childhood are sad, the Court
finds that they are not determinative of the issue before the Court — whether
or not it is in the bests interest of the child to remain in the juvenile justice
system and if it would be in the best interests of the safety and welfare of the
community for him to remain. The testimony of Dr. Bubp acknowledged that
the same services he recommends for the respondent could be supplied in
the adult system if they are available. And the testimony of Juvenile
Probation Officer Michael Unden/vood indicated that he was not aware of any
program in the State of Indiana that would accept the respondent for
placement in a residential treatment facility based on his violent and
aggressive behaviors and the nature of the offense. His opinion was based
on his 25 years of experience in juvenile probation and in working with
agencies throughout the State of Indiana for placement ofjuvenile offenders.
There was no evidence presented that the needed services as described by
the respondent’s own expert could be provided for the respondent if he were
not waived and remained in thejuvenile system. See Phelps v. State, 969
N.E.2d 1009 (ind. Ct. App. 2012) (finding the juvenile court did not abuse its
discretion in waiving Phelps where, among other evidence, “[t]he
State...presented the testimony of a juvenile probation officer, Brent Fultz,
that Phelps was beyond rehabilitation in the juvenile justice system. Fultz was
not aware of any residential placement facilities that would be willing to take
on the liability of having Phelps placed there. Fultz, who had supervised
several thousand juvenile probationers, stated that he assessed the
seriousness of Phelps's crime as a nine on a scale of one to ten, with ten
being the most serious”)

The needs of the respondent are demonstrated in great detail by the
testimony and report of Dr. Bubp, the Social History Report, the school
records, treatment records and the testimony of Michael Unden/vood. The
Court finds that there is a lack of resources available for the respondent in the
juvenile system to meet these needs to reform his behavior. Therefore, the
respondent has failed to meet his burden to demonstrate that
interests to remain within the juvenile justice system.
.

it is in his

best

The Court takes notice of the records presented by the respondent
demonstrating his violent and aggressive behaviors prior to his arrest, both
charged and uncharged. Juvenile Probation Officer Michael UndenNood
noted respondent’s charges and adjudications prior to his arrest. The
evidence presented at the hearing demonstrates a significant pattern of
uncharged aggressive and violent behavior.
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Of note to the Court is the following entry in Respondent’s Exhibit N,
his Case Conference Committee Report for 9‘“ grade, which reads:
“A parent has claimed that her son has been verbally and physically
abused by Montez Ellington. The parent indicated that her son has
been threatened over social media. The parent reported the threat
involved her son being caught in the bathroom & being beaten to
death in school. The mother fears for the safety of her son and is
pulling him from Sara Scott Middle School and transferring him to
another school.... ln the presence of the Principal and Dean,
Montez admitted to intentionally stomping on this particular
student’s new shoes which almost lead to a fight in choir class.
Montez and another student have been calling this particular
student a snitch and “Bitch" in school. In addition, Montez admitted
to poking this particular student with a sharp instrument in tech
class. Montez said he was only joking with him. This particular
student’s parent said he would come home with puncture wounds
on his leg. The intentional and harmful actions by Montez Ellington
and another student have created a hostile environment for this
particular student at Sarah Scott Middle School.” Resp. Exh. N, p.
3.

See also Resp. Exh. C with notations of these same incidents.
in Respondent’s Exhibit M, his Case Conference
Committee Report for 8‘“ grade, was the notation of needing to
address respondent’s bullying of other students. “Mrs. Brown
suggested...we need to address Montez bullying others.” “He bullied
another male student to the point that the student did not want to come
to school. He [Mr. Schuster] told Montez to stop and he would not.”
“Mr. Schuster reported a cycle of bullying. Moving through no bullying,
to being bullied to being a bully. He is concerned about Montez being
a bully [sic].” Resp. Exh. M, p. 20.

Also noted

Respondent’s Exhibit C, school records from Sarah Scott Middle
School, indicate the respondent was found to be involved in three (3)
incidents where he battered other students without provocation.

A.

Stomped on another student's new shoes (and thereby his
foot) on 3/10/21.

B.
Hit another student in the back of the head while the student
was sharpening his pencil on 10/1/18.
20

He crossed from one side of the hallway to the other side,
lowered his shoulder, and slammed into another student on
9/19/18.

C.

h.

The Court specifically finds the attempt to present the aggressive behaviors of
the respondent after his arrest and while detained in the Juvenile Justice
Center as being a product of that unnatural environment is in conflict with the
evidence presented by the respondent.

i.

The Court finds a significant history of aggressive and violent behavior by the

respondent prior to his arrest, during the commission of the alleged crime,
and continued during his detention at the Juvenile Center. The evidence also
shows that these behaviors were attempted to be addressed through the
schools, counseling, DCS services, and the juvenile probation department
without success. In fact, the evidence shows an escalating pattern of
violence. As noted above, Dr. Bubp presented two recommendations for
treatment for the respondent. First, that the respondent receive treatment
that includes assistance with impulsivity, problem solving skills, social deficits,
and communication delays. Second, that he would likely benefit from a
treatment facility which offers therapeutic intervention in a secure unit. The
evidence shows the juvenile justice system does not possess the appropriate
resources for treatment and counseling to meet the needs of the defendant to
address his ongoing and escalating pattern of violent and aggressive conduct.
Prior efforts in the community to address respondent’s impulsivity, (lack of)
problem solving skills and social deficits have been unsuccessful. And no
evidence has been presented that anyjuvenile facility within the State of
Indiana would accept placement of the respondent to provide these services.
Thus, the respondent has failed to meet his burden to demonstrate “it would
be in the best interests of the safety and welfare of the community for the
child to remain within the juvenile justice system."

j.

The Court waives Montez Ellington, Jr. to adult court on the Murder Charge
and all included offenses. As much as the above noted case law supports a
full waiver of the Attempted Murder, Criminal Recklessness and other
included and potential charges, the Court further waives Montez Ellington, Jr.
on said charges under l.C. 31—30—3-4.

Discretionary Waiver under l.C. 31-30-3-2
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1.

Much of the above analysis also applies to the application of the facts to the
elements of waiver under |.C. 31-30—3—2. The State must prove the following
elements by a preponderance of the evidence:
(1) the child is charged with an act that is a felony:

(A) that is heinous or aggravated, with greater weight given to acts against
the person than to acts against property; or
(B) that is a part of a repetitive pattern of delinquent acts, even though
less serious;
(2) the child was at least fourteen (14) years of age when the act charged was
allegedly committed;
(3) there is probable cause to believe that the child committed the act;
(4) the child is beyond rehabilitation under thejuvenilejustice system; and
(5) it is in the best interests of the safety and welfare of the community that the
child stand trial as an adult.

l.C. 31-30-3—2 has a slightly different analysis in that the juvenile court may waive
jurisdiction if it finds the State has met the burden of demonstrating all five (5)
listed elements. There is no presumption of waiver. Therefore, the State has the
burden to prove all five (5) elements by a preponderance of the evidence for
waiver to occur.

The facts regarding the events of July 23, 2021 show this was an act that is a
felony, Attempted Murder and Criminal Recklessness.
a. Attempted Murder is a Level ’I felony. A person attempts to commit
murder, to wit: to knowingly or intentionally kill another human being,
when, acting with intent to kill the other person, engages in conduct that
constitutes a substantial step toward the commission of the crime. An
attempt to commit murder is a Level 1 felony. l.C. 35—41—5—1 and 35-42—2—
1.

b.

Criminal Recklessness is a Level 5 felony. ”A person who recklessly,
knowingly or intentionally performs an act that creates a substantial risk of
bodily injury commits criminal recklessness.” |.C. 35—42—2—2 (a). “The
offense...is a Level 5 felony if it is committed by shooting a firearm into an
inhabited dwelling or other building or place where people are likely to
gather.” l.C. 35—42-2—2(b)(2)(A).
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The State has met the burden of proving the charges described above are
felonies.
.

.

That the respondent took time to disengage with his companions, premeditate his
actions, move behind a building, conceal himself with a building under the cover
of darkness, aim his firearm, and fire five (5) times at an unarmed and unaware
l.B. (male) and into a vehicle occupied by multiple people demonstrates the
Murder, Attempted Murder and the Criminal Recklessness are all heinous and
aggravated acts. These offenses are acts against a person, and the Court gives
greater weight to that fact as guided by the statute.
While it is not necessary, the Court further finds that the State has met its burden
to demonstrate this event is part of a repetitive pattern of delinquent acts based
on the above noted aggressive and violent events, both charged and uncharged,
instigated by the respondent. See Phelps v. State, 969 N.E.2d 1009, 1016 (lnd.
Ct. App. 2012) (noting that “the Waiver Statute is written in the disjunctive” and
therefore the finding of the heinousness of the crimes was sufficient for waiver.)

.

As noted above, the respondent was fifteen (15) years of age at the time of the

act. The State has demonstrated that the respondent was at least fourteen (14)
years of age when the acts charged were allegedly committed.

.

.

.

Because these allegations arise from the same incident as the Murder allegation,
there is probable cause to believe the respondent committed the Attempted
Murder and Criminal Recklessness based on the same evidence and probable
cause analysis as noted above.
For the same reasons noted above indicating that the juvenile justice system is
unable to meet the needs of the respondent, the State has met its burden of
preponderance of the evidence and has demonstrated the respondent child is
beyond rehabilitation under thejuvenile justice system.

While Dr. Corby Bubp testified to his belief that lVlontez Ellington’s best chance to
be treated and taught minimal life skills would be in a long—term residential
treatment facility, probation officer Michael UndenNood testified that no
residential treatment facility of which he is aware would likely accept a juvenile
charged with murder and with the pattern of other acts of aggression committed
by Montez Ellington.
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10.While such a facility, were one found that would accept Montez Ellington, might
provide the minor with the “best chance to be treated and taught minimal life
skills," there was no evidence that such a facility would in fact be likely to
rehabilitate the minor. ln other words, no evidence was presented that persons
who have committed murder and numerous other aggressive acts against
individuals are likely to be successfully rehabilitated in a long-term residential
facility in the unlikely event that one would admit him in the first place. The fact
that the minor has continued to act out in an aggressive manner while in
detention and facing a charge of murder and a motion for waiver ofjuvenile court
jurisdiction makes the court conclude that rehabilitation within the limited window
of time available is unlikely. As probation officer Michael UndenNood has
testified, Montez has exhausted the resources for rehabilitation that are available
within the juvenile justice system.

11.The court therefore concludes that the state has established by a preponderance
of evidence that Montez Ellington is beyond rehabilitation in the juvenile justice
system.
12. For the same reasons noted above as to why the respondent in unable to prove it
is in the bests interests of the safety and welfare of the community that the child
remain in the juvenile justice system, the evidence shows the respondent has
persistently engaged in a pattern of violent and aggressive behaviors and prior
intervention efforts and services have been unable to prevent or even limit the
continuation of such behaviors. The State has proven by a preponderance of the
evidence that it is in the best interests of the safety and welfare of the community
that the child stand trial as an adult. Montez Ellington has engaged in repeated
acts of violence from his middle school years to the present, with the severity of
such incidents escalating to threats of murder to a police officer and eventually to
actual murder.

13.The State having met its burden on all five (5) elements as required by LC. 31—
30-3—2, the Court waives Montez Ellington, Jr. to stand trial as an adult on the
Murder, Attempted Murder, Criminal Recklessness, and all included offenses.

ORDER WAIVING JUVENILE COURT JURISDICTION
The court hereby waives juvenile courtjurisdiction over Montez Ellington on the
charge of murder, based upon the application of the presumptive waiver statute (l.C. 3130-3-4) to the court’s findings and conclusions as set forth above. The court further
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waives juvenile court jurisdiction over Montez Ellington on the charges of attempted
murder and criminal recklessness, based upon the application of both the presumptive
waiver statute and the discretionary waiver statute (LC. 31-30-3—2) to the court’s
findings and conclusions as set forth above.
lt is therefore adjudged and ordered that juvenile jurisdiction over this case be
and the same hereby is, waived to the Vigo Superior Court Division 6, a court that would
have jurisdiction over the acts charged herein if the acts were committed by an adult
and said waiver being granted for the offenses charged herein and any lesser included
offense.

further ordered and adjudged that said juvenile is remanded to the custody of
the Sheriff of Vigo County, Indiana to be held under this order, without bail or
recognizance, unless sooner released under such recognizance bond or in an amount
as may be hereinafter set by order of the court to which said juvenile is waived.
lt is

Court continues the appointment of the Public Defender’s Office to represent the
interests of the juvenile.

SO ORDERED this

8th

day of July, 2022.

UNTY ”V5
Vi
ircuit
Juvenile Magis

Copies to:

SEAL
550nm}
BR

Rob Roberts

Kay Beehler
Steven Cuvelier

25

